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CQ PRECTEH APPEAL BRIEF 



Sir 



In response to the Communication of December 12, 205, please consider the 
following. No additional filing fee is made since the original submission included such 
appeal brief fee. The present Corrected Appeal Brief is filed responsive to the 
December 12 2005 Office Communication citing alleged defects in the Appeal Brief 
originally filed. The present Corrected Appeal Brief includes an Evidence Appendix and 
a Related Proceedings Appendix as requested by the December 12, 2005 Office 
Communication. Except for the present section and the Appendices, the present 
Corrected Appeal Brief is substantially identical with the Appeal Brief originally 
submitted. 

Appellant files the present Corrected Appeal Brief under protest. F.rst, Appeal 
Brief was originally filed on August 3, 2004, which date precedes the September 13, 
2004 effective date of the Rule requiring an Evidence Appendix and a Related 
Proceedings Therefore, the Rules effective September 13, 2004 were inapplicable to 
the original Appeal Brief and the Evidence Appendix and a Related Proceedings were 
not required. 
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The USPTO could not locate the original Appeal Brief submitted by AppHcant. 
and Applicant was requested to submit a duplicate copy. That duplicate copy was 
subml after September 13. 2004, but since that copy was submitted became 
USPTO could not locate the original Appeal Brief, it would seem unfa.rto penato 
Applicant v* requirements Imposed by ru,es enacted in *e interim. Mounding 
this situation, Applicant voluntarily complies with the Rules that entered ,nto effect 

September 13, 2004. 

Second, according to §41.37(c)(ix) an Evidence Appendix is required only rf such 
evidence is submrtted or entered by the Examiner. Similarly, according to §41 .37(c)(x) 
a Related Proceedings Appendix is required only if such proceedings exist. In fact, 
§41 37(c)(x) states that decisions related to "...any p roceedin gs Iden ti fied , pursuant to 
paragraph (c)(1)(ii) of this section" need to be listed in the Related Proceed.ngs 
Appendix (§41.37(c)(x), underline added). Paragraph (c)(1)(ii) is the item of the Bnef 
identifying related appeals and interferences, and the corresponding section of the 
original (and the current) Appeal Brief identified no such decisions or proceed.ngs 
("none"). 

Therefore, since there were no such decisions or proceedings, and since no 
evidence was submitted or entered by the Examiner, Appellant respectfully submits that 
the Evidence Appendix and the Related Proceedings were not (and are not) required in 
this case, even under the Rules effective September 13. 2004. However, to expedrte 
the appeal process, the present Corrected Appeal Brief is filed. 

1. Real Party in Interest 
Robert John Colver 

2. Related Appeals and Interferences 
None 

3. Status of Claims 

Claims 43 to 56 are pending in the Application. All of claims 43 to 56 are 
rejected. The rejection of all of claims 43 to 56 is appealed. 

4. status of Amendments 

The Amendment filed subsequent to the final rejection was not entered. 



PAGE 3/13 * RCVD AT 1/1 112006 2:1 1 :27 PM [Eastern Standard Time] * 8VR:USPT0-EFXRFO29 * DNIS:2i'3830fl * CSID:2124860323 * DURATION (mm-ss):03«10 



01/11/2006 15:06 2124860323 



LBL LLP 



PAGE 04/13 



5, Summary of Invention 

The Application is directed to a novel method of forming . module which can be 
used to form part of a buiiding. An object of the invention is to allow the module to 
be constructed off-site and also fitted out off-site, then transported to the srte and 
connected with other modules to create the building. 

The method must therefore produce a module which meets, at least, the following 

criteria: ijp 

1 It must be an independent structure which is self-support.ng 

independently of other modules. This is necessary to allow the 
module to be formed at one location off-site and then be transported 
to the site. 

2. The module must be capable of fit-out off-site but connection to other 
modules on site. This requires that the module is formed to define a 
complete interior and to have an exterior which is connectable to 
other modules. 

To provide a module meeting all these criteria, the inventor developed a 
structure consisting of a plurality of vertically oriented substantially similar 
rectangular frame members 4 tied together by runners 6. The rectangular 
frame members 4 each comprise four frame sections 5: two vertically 
oriented side frame sections 5a which form part of the side of the module 
and two horizontally oriented frame sections 5b which form part of the top 
and bottom of the module. 

The inventor viewed the form of construction as somewhat similar to that 
which is used to create a boat. The hull of a boat can be created by 
connecting together multiple curved beams with struts extending the length 
of the hull. The curved beams are generally termed "ribs" and that is why 
-rib" is used in this Application as an alternative term for the rectangular 
frame members 4. 

The method of forming the module involves firstly creating the rectangular 
frame members or ribs 4. At least three substantially similar rectangular 
frame members 4 are formed. At this stage, the three rectangular frame 
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member* 4 are separate from each other. The at least three rectangular 
frame members 4 are then held in an upstanding vertical position spaced 
from each other by a jig or other suitable device. In this upstanding posrt.on, 
the two side frame sections 5a of each rectangular frame member extend 
vertically upwards. The other two sections 5b extend horizontally one above 
the other at a separation determined by the length of other two frame 
sections to form a top and bottom of the frame member 4. 
The row of substantially similar rectangular frame members 4 are then 
connected together by horizontal runners 6 to form a lattice framework. The 
importance of forming a lattice framework is that loads on the module are 
borne by all the rectangular frame members 4 and not just the rectangular 
frame members 4 at the ends of the module. (This substantial similarity of 
substantially equal bearing frames for the load is an important distinction 
from the prior art which employs conventional corner posts, as will be 
discussed below.) 

Horizontal angle members 10 are then attached to the internal corners of the 
lattice framework. These corner members 10 rigidify the lattice framework 
and also help to allow connection of the module to other modules. 
Finally, sheeting is attached to the horizontal runners 6 so as to form an 
enclosure. Since the horizontal runners 6 are internal to the rectangular 
frame members 4, the enclosure made by the sheeting is suitable for fitting 
out off-site. Furthermore, the rectangular frame members 4 are still 
accessible to allow the module to be connected to other modules on site. 

6 Issues 

The issue presented for review is the rejection of claims 43 to 56 under 35 U.S.C. 
103(a) as being unpatentable over Payne (US 5735639) in view of Bowers (US 

3605350). 
7. Grouping of Claims 

All claims are considered grouped together. 
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3. Argument 

As set out above, the method Involves the following steps: 

1. Formation of at least three substantially similar rectangular frame members 
2 Vertical posting of the at least three substantially similar rectangular 
rSSKJUTi the rectangular frame members 4 by Interna. 

horizontal runners 6. 

4. Addition of corner members 10. 

5. Addition of sheeting. 

None of the prior art discloses or suggests a method having these steps 1* In particular, 
Payne and Bowers relied on by the examiner disclose modules which are formed by qurte 
different methods. 

Payne discloses modules in the form of an elongated box, Figure 2. Each module has a 
base assembly 32 and an assembly of upstanding walis 34 that is supported on base 
assembly 32 and a roof assembly 44 that is supported atop the upstanding walls 34, 
column 5, lines 51 to 56. The base assembly 32 is illustrated in Figure 3. It has a 
rectangular framework 33 comprising four tubular support members 76, 78, 80 and 82 
connected together via comer fittings 56, column 7, lines 4 to 1 3 and 42 to 50. A comer 
supportmember128, 130, 132and 134 extends upwardly from each cornerfitting, column 
8, lines 10 to 28. 

The right side wall 36 of each module 30 comprises a rectangular shaped framework 140 
as shown in Figure 4, column 8, lines 32 to 36. The .eft side wall 38 comprises a 
rectangular shape framework 190 shown in Figure 5, column 8, lines 63 to 66. The front 
wall 40 comprises a rectangular shape framework shown in Figure 6 and the rear wall 42 
comprises a rectangular shaped framework 262 shown in Figure 7, column 9, hnes 16 to 
1 9 and 36 to 39. Finally, the roof assembly 44 of each module 30 comprises a rectangular 
framework 280 shown in Figure 8, column 9, lines 60 to 63. The framework 280 of the roof 
assembly includes four corner fittings 282. 

The module 30 is constructed by first forming each of the base assembly 32, right side wall 
36 left side wall 38, front wall 40, rear wall 42 and roof assembly 44. Next, the corner 
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support members 128. 130, 132 and 134 are connected to the comer frtfngs 56 of he 
base assembly 32. The roof assembly 44 isthen attached by connect^ 
282tothecornersuppo rt membe^ 

wall 38 front wall 40 and rear wall 42 are then connected in place by weld.ng them to the 
base assembly 32, roof a S semb.y44 and comer support members 128, 130, 132 and 134. 

This method of construction therefore invoices formation of a plurality of rectangular 
frameworks perpendicu.arto each other as compared to vertically positioning at leastthree 
rectangular frame members In a row substantia.* parallel to each other. As the exam.ner 
conceded, the method of Payne does not involve connection of the vertically posrt.oned 
rectangular frame members by internal horizontal runners. As a result, and as the 
examiner also conceded, the module of Payne does not have a lattice framework. 

As is also apparent from an inspection of Figures 2-8 of Payne the assembled tome 
members are not substantially similarto each other because they are not "ribs" for a frame 
instead they are four sides of a structure. 

Still further, construction of the module of Payne does not involve addition of corner 
members and then addition of sheeting by connection to internal horizontal runners. 
Therefore, Payne fails to disclose a method having steps 2 to 5 as identified above. 

The method of construction of Payne is totally different from that claimed in the present 
Application and it produces a totally different result in terms of loading. Loads .n the 
module of Payne will be concentrated in the comer support members and not spread 
throughout the module because the module does not have a lattice framework. 

Turning to Bowers, this discloses modules which comprises one half of a single room 
building Each module consists of longitudinal lower beams 12 and 14 and upper beams 
52 and 54 running between comer posts 18 and 20. The corner posts and long.tud.nal 
beams are connected by lower cross beams 16, 22 and also by upper cross beams. A 
wooden sub-flooring matrix comprises lengthwise stringers 28 and widthwise stringers 30. 
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A wooden sub-roofing matrix comprises plurai ladder, 64, 66. The three wails are each 
formed from wooden frameworks consisting of a rectangular frame with vertical studs. 

The module of Bowers will apparently be made by first connecting together the lower 
beams 1 2, 14 and upper beams 52, 54 with the corner posts. The lower cross beams 16, 
22 and upper cross beams will then be added. The sub-flooring matrix and sub-roof.ng 
matrix will then be connected in place. Finally, the three walls will be attached. 

Thus exactly like the method of Payne, that of Bowers assembles a module by building 
perpendicular walls. It does not involve vertically positioning at least three substant.ally 
similar rectangular frame members aligned in a row (parallel to each other) and then 
connection of the rectangular frame members by internal horizontal runners. As w.th 
Payne, there is no formation of a lattice framework and again as with Payne there « no 
disclosure of addition of corner members to the lattice framework. 

Once again, this is a totally different method which achieves a totally different result in 
terms of loading. With the Bowers module the load will be concentrated in the corner posts 
rather than spread across the module because there is no overall lattice framework. It 
would be quite contrary to the teaching of Bowers to provide a lattice framework since t 
is a critical feature of the invention of Bowers that the module has an open watt sjde. 

Given this fundamental teaching of Bowers, there is absolutely no basis for the view that 
Bowers would teach modification of the module of Payne by adding horizontal runners to 
form a lattice framework. On the contrary, Bowers teaches away from forming a latt.ce 
framework because it discloses a module with an open side. 

The examiner's conclusion that the method is obvious because the structural elements of 
the module are taught by Payne and Bowers is therefore incorrect. The exam.ner erred 
in focusing on the structural parts rather than the method of forming the module. The 
examiner erred in finding the structural parts in the prior art. In particular, the exam.ner 
furthererred infailing to even identify at leastthree substantially similar rectangular frames 
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aligned in parallel and then connected by horizontal runners. Further there are nc 

runners in Bowers. 

The examiner further erred in his Identfication of the features of the method. The 
examiner identic the method as one in which two side wails are secured ,o corne 
elements. The claims in this Application do not however define side walls or corner 
elements. The claims are to forming serf-sustaining modules. The examiner ignored the 
claimed feature of vertically positioning at least three rectangular frame members in a row 
and then connecting the rectangular frame members by internal horizontal runners. 

The present invention provides a simple but effective method of forming a module which 
has the significant advantage of a tattice framework. Neither Payne nor Bowers discloses 
a module with a lattice framework. Neither Payne nor Bowers discloses a method of 
forming a module which will result In a lattice framework. Neither Payne nor Bowers 
discloses a method having the five steps set out above. 

!„ view of the above all pending claims are patentable, and the Examiner should be 

overruled. 

Respectfully submitted, 

LEVISOHN, BERGER & LANGSAM, LLP 





5terL!Berger (f}*& tff>. 24,570) 
805 Third Avenues 

^°$n&2 I Fax (212) 486-0323 
Customer Number 04617 
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ca AIM APPENDIX 

CLAMS: 



IS* 

«. (Amended) A method of constructing a building unit module having two pairs 
of opposing sides, a roof and a floor, „ fa „ rtll , ar 

,h.m«thodcom^ 
frame members, posting the frame members vertically in an aligned row one «Hhtto 
other w*h a spacing between each adjacent pair of frame members, each of said frame 
members having a plane formed by the sides of each of said members, each of s*d 
opposing sides also comprising planes, each of the planes of said frame members be.ng 
substantially parallel to each other and perpendicular to the planes of said opposing s,des 
connecting a plurality of horizontal runners to the frame members with the honzonta. 
runners parallel to each other, extending along one pair of said two pairs of sides w,th a 
spacing between each adjacent pair of runners to formalattice framework, whereby loads 
on the module are distributed substantially equally throughout the framework, secunng 
horizontal angle members to the internal comers of the lattice framework, and secunng 
sheeting to the lattice framework via the runners so as to form an enclosure. 

44 (Amended) A method as claimed in claim 43, wherein said enclosure has four 
external corners additionally comprising securing horizontal angle members to the four 
external corners of the lattice framework. 

45. (Amended) A method as claimed in claim 43 wherein each frame member is 
formed by interconnecting four individual frame sections. 

46. (Amended) A method unit module as claimed in claim 45 wherein each frame 
member is formed by welding joists of a C-shaped cross-section. 

47 (Amended) A method as claimed in claim 43, further comprising connectmg 
plural parallel cross runners extending widthwise to a rectangular frame member which is 

endmost. . 
48. (Amended) A method as claimed in claim 43 wherein the lattice framework is 

formed of light gauge steel. 

49 (Amended) A method of forming a building comprising forming a pluralrty of 
modules by the method of claim 43, further comprising the steps of stacking the modules 
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one atop the other and skte by side and interconnect the moduies by -nee 9 the 
lattice framework of each module to the lattice framework of each adjacent module 

TZ-W A method as Maimed in claim 43, further comprising a P^rahty of 
horizontal runners connected to said short side. 

51 . (Amended) A method as claimed in claim 43, wherein one of sari two pa,rs 

sides is longer than the other of said two pair of sides. 

5 2(Amerried,Ame.hodasdain^in d aim51,furthercomprisin 9 als 0 conne<*ng 

apiuraiityof horizontal cross runners* the shorter of said pairs of said two pa.rs of s^ 

53. (Amended) A method a, claimed in claim 43, wherein the spaang between 
adjacent pairs of rectangular frame member is substantially equal. 

54. (Amended) A method as claimed in claim 43, wherein the spacing between 
sets of adjacent pairs of horizontal runners is substantially equal. 

55. (Amended) A method as claimed in claim 43, wherein said method rs praefced 

at a construction site. 

56. (Amended) A method as claimed in claim 43, wherein said method ,s practiced 

at a factory for assembling prefabricated building unit modules. 
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RELATED PROCEEDIN GS APPENDIX 
There are no related proceedings. 
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